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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE

SONITPUR :: TEZPUR.

Money Appeal No. 3/2007

(1)  Noorbari Tea Company (P) Ltd.

      Represented by the Director.

(2) The  Manager,
      Noorbari Tea estate, Tezpur.      ……                 Appellants

                             -  Versus  - 

    Sri Harbhajan Singh     ........                Respondent.

                                                                                       

Present :       Shri  S. K. Sarma,AJS,
                                 Addl. District Judge ,
                                 Sonitpur,Tezpur.
Appearance   :      

For  the  Appellants   :  Mr. J. Baishya, Advocate.

                                                  

For  the  Respondent : Mr. T.K.Maitra,  Advocate.
        Mr. A. Goswami, Advocate.

Date  of  Argument   :  29.10.2011                     

Date  of  Judgment   :  17.11.2011.

                                 J   U  D  G  M  E  N  T 

1. This appeal is directed  against the   judgment  and  decree  dated 

30.11.2006 passed  by the   learned Civil Judge (Sr. Divn.), Sonitpur, 

Tezpur in Money Suit No. 33/2003 whereby the learned trial court has 

decreed  the  suit  in  favour of the respondent / plaintiff. 
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2. Being  aggrieved  and  dissatisfied  with  the  judgment  and 

decree dated 30.11.2006 the defendants / appellants have preferred this 

appeal on the grounds mentioned in the memorandum of appeal.

3. Before I proceed with the appeal it is necessary to discuss 

the fact of the case in brief.

4. The  facts  behind the case which  raised  filing  of  the 

Money  Suit  No. 33/2003 is that the plaintiff is the sole proprietor of 

Sim Technique carrying on business as contractor and suppliers of tea 

garden  machinery  spares  and  undertakes  and  executes  mostly  Tea 

Garden Works  of diverse nature.

5. That  the  defendant  No.1  Noorbari  Tea  Co.(P)  Ltd  .is  a 

company incorporated under the Companies Act having its registered 

office at M.C. Road, Chenikuthi, Guwahati and the defendant No. 2 is 

the Manager of Noorbari Tea Estate who looks after the day to day 

affairs  of  the  said Tea Estate  on behalf  of  the  Company Defendant 

No. 1.

6. That the Plaintiff had long standing business relation with 

the  defendants  for  supply  of  diverse  goods  and  articles  and  doing 

diverse  contract  works  for  the  defendants  in  the  said  Noorbari  Tea 

Estate on the verbal order of the Directors/Managers. The defendants 

through  Sri  Bikramjit  Baruah,  the  Director  of  the  defendant  No.1 

Company and the then Manager  of Noorbari Tea Estate  Sri Makhan 

Sensowa  in the first part of January 2002 entered in to the oral contract 

with  the  plaintiff  for  execution  of  the  works  of  construction  of 

fermenting room  complete by dismantling the old fermenting room, 
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dryer room roofing one number trough complete with trough shed and 

drain  with  nylon  mesh,  factory  office,  factory  office  with  godown, 

factory CTC shed extension complete, factory dryer side-wall etc. with 

materials  at  Noorbari  Tea Estate   at  the  prevalent  market  rates  and 

accordingly the plaintiff accepted  and undertook to execute the said 

contract works at  Noorbari Tea Estate.  Accordingly, the plaintiff on 

and from 16.1.2002 started the works and completed the execution of 

the same on 18.5.2002. The plaintiff has submitted the following bills-

1. Fermenting room dismantling Rs. 10,000/-

2. 1 No. Trough complete Rs. 1,03,310/-

3. Dryer Room Roofing etc. Rs. 79,326/-

4. Factory CTC Shed extension complete Rs.  55,000/-

5.  Factory office Rs.  40,060/-

6. Factory office with godown Rs.  44,462/-

7. Factory dryer side wall Rs.  1,742/-

8. Fermenting room complete  Rs.  8,55,761/-

9. Trough shed and drain with Nylon Mesh Rs.    23,100/-

7. That out of the bill for Fermenting Room for Rs.8,55,716/- 

some differences having arose, by mutual consent  between the parties, 

the bill for said particular work was struck as due at Rs.7,38,088.97 PS 

and thus the total bill for the aforesaid  works  was arrived as  due  and 

A/C was settled  between the parties  on 7.8.02  after adjusting  the 

time to time  payments made by the defendants   to the plaintiff  as 

under-

Total bill Rs.10,95,088.97 

less  paid upto 7.8.02 Rs.  8,40,000.00

      -------------------------------

Balance outstanding Rs. 2,55,088.97
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8. Thereafter further payments were made by the defendants and 

balance due as on 30.5.03 Rs.40,088.97 but in the statement of A/C the 

same was wrongly shown as Rs.35,088.97 due to clerical error.

9. That again as per the prevalent practice between parties the 

defendants through the Director of the defendant No. 1 company as 

also the Manager of Noorbari Tea Estate in the middle of the month of 

February 2003 asked the plaintiff to submit quotation for the contract 

work of 2 Nos.  of Troughs in Noorbari Tea Estate and accordingly 

plaintiff submitted the quotation dated 15.2.03 to the defendant No.2 

for  the  rate  of  the  Troughs  at  the  rate  of  Rs.1,25,000/-  only  each 

complete  with  materials  which  having  been  accepted   by  the 

defendants  and  on  15.2.03  they  entered  into  oral  contract  with  the 

plaintiff  entrusting  the    plaintiff  for  execution   of  the  works  of 

construction  of 2 nos. of Troughs complete at Noorbari Tea Estate  at 

the  said  accepted  rate.  Accordingly,  plaintiff  supplied  the  required 

goods and materials at the site and on and from 24.2.03 started work of 

No. 1 Trough and completed the execution of the same and on and 

from 19.4.03 and started the work of No.2 Trough   and completed the 

execution of the same on 28.5.03.  During the execution of the said 

works and at the request of the defendants the plaintiff submitted the 

following bills to the defendants No. 2 for payment -

1. Trough No. 1     Rs.1,25,000/- dtd. 10.3.03

2. Trough No. 2     Rs.1,25,000/- dtd.  30.5.03.  

10. The  defendant  No.  2  sent  the  bill  dated  10.3.05  to  the 

Director of the Defendant No. 1 and kept the bill dated 30.5.03 in the 

garden  office  of  Noorbari  Tea  Estate  for  favour  of  payment.  The 

director  of  the  defendant  No.  1  in  the  page  No.  2  of  the  aforesaid 
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previous statement  of A/C admitted  their liability  to pay the dues of 

Rs.2,50,000/- only for  the works of said 2 Nos. of Troughs constructed 

in the year of 2003 and though  he stated therein that the  other bill was 

not  yet  received  for  the  2  Nos.  of   Troughs  the  same  was already 

submitted  on  30.5.03   and  was  lying  in  the  garden  office  of  the 

defendant No. 2 and thus the director of the defendant No. 1 accepted 

the said entire balance  to be due ie Rs.40,088.97  for works of 2002 

and Rs.2,50,000/- for works of 2003 to the plaintiff and acknowledge 

the liability   of  the  defendants  to pay the  same to the  plaintiff   by 

putting his signature in the said statement of A/C on 30.8.03   but  in 

spite  of  repeated  request  and  demand  the  defendants  failed  to 

make  payment  of   the  same    which  compelled  the  plaintiff  to  file 

this suit  for  realization  of  Rs. 3,29,764/-  including  interests  and the 

cost of notice  and pendentelite  and  future  interest  and  costs  of  the 

suit.  

11. The defendants  have contested the  suit  by  filing writing 

statement.  Their  plea  is  that  the  suit  is  not  maintainable  in  its  

present  form,  the  suit  is  barred  by  limitation,  there  is  no  cause 

of  action  for  the  suit,  that  the  suit  is  barred  by  the  principle  of  

waiver,  estoppels  etc.

12. The answering defendants have denied that the works were 

allotted at the prevalent market rate. In fact the answering defendants 

never  accepted  the  market  rate  would  be  paid.  So  far  rates  were 

concerned it always to the satisfaction of the answering defendants and 

the plaintiff used to accept the rate approved by the defendants. The 

bills  were  submitted  by  the  plaintiff  against  the  work  and  the 

answering defendants after verifying the work along with the bill used 

to reduce the bill amount submitted by the plaintiff and the plaintiff 
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used  to  accept  the  same  without  any  objection.  The  allegation  of 

difference arose in respect of Bill of Rs. 8, 55,718/- is not correct. In 

fact,  the defendants as per the procedure,  on verification found that 

some bill amount were highly exorbitant and accordingly reduce the 

same which found to be reasonable to which the plaintiff accepted. The 

defendants paid an amount of Rs. 9,10,390/- out of Rs. 10,95,089.97 

which  the  plaintiff  duly  accepted   the  same  by  issuing  necessary 

receipts  by  acknowledging  the  same.  As  such  an  amount  of  Rs. 

1,84,693.97 stood outstanding  as on 25.7.2002 and not Rs.2,55,088.97 

as alleged. Thereafter the plaintiff from time to time received payment 

from the defendants. The further case of the defendants is that though 

the  plaintiff  had submitted the   two bills  for  Rs.1,25,000/-   for  the 

construction of 2 Trough but  the size of the Trough was less than the 

2002 and as such after  verification the defendants   reduced the bill 

from  Rs.1,25,000/-  to  Rs.65,000/-.  Moreover,  the  plaintiff  had 

completed the 75% of the work of the 2nd Trough for which the amount 

was  calculated  at  Rs.48,750/-.  As  such  total  balance  due  is 

Rs.2,98,448.97 and upto 7.8.2003 the defendants had paid an amount 

of  Rs.2,85,590/-   and  there  is  only  Rs.12,858.97  is  payable  to  the 

plaintiff  and  prayed  to  dismiss  the  suit. 

13. Upon the pleadings the following issues were framed:-

1. Whether the suit is maintainable in the present 

      form ?

2. Whether the suit  is  barred  by  law  of  Limitation ? 

3.  Whether  there is any cause  of  action  for  the suit ?

4.  Whether the suit is barred by law of waiver, 

estoppels and good conscience?

5. Whether works were allotted at the prevalent market 

rates by the plaintiff to the defendants?
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6.  Whether  the  plaintiff  is  lawfully  entitled  for  the  

price of works done in 2002 for Rs.40,088.97 and the 

total outstanding due for the price of works done in 

2003 for Rs.2,50,000.00 with compensatory interest 

@18% per annum on the previous dues from 1.6.02 

and on the later  dues  from  1.6.03  with  costs  of  

Notices  for  both  the  works  done  for  wrongfully  

withholding the plaintiff’s  dues  under  law  and  

equitable consideration ?

7. To  what  other  relief/reliefs,  if  any,  the  plaintiff  

is entitled for?

14. During  hearing,  plaintiff  Harbhajan  Singh  examined 

himself as P.W.1 and another Ram Ashray Mistry as P.W.2 and the 

defendants side has examined Sri Vikramjit Baruah, the Director of the 

Defendant No. 1  as D.W.1 and Sri Sanjb Bharali, one of the office 

staff of the Defendant No. 1 as D.W.2. The  learned  Court  below 

after  hearing  the  argument  decreed  the  suit  in  favour  of  the 

plaintiff  and  hence  this  appeal.

15. I  have  heard  argument  of  learned  counsel  for  both 

sides   also  carefully   perused  the  impugned  judgment and  evidence 

on  record. 

16. After  going through the  pleading,  I  have  found that  the 

plaintiff has taken the plea that the works were allotted to the plaintiff 

by the defendants at the prevalent market rates for which I find that it is 

necessary to re-cast the issue No. 5 and  vide order dated 17.11.2011 

the issue No. 5 is recast as follows-
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 Whether works were allotted at the prevalent market 

rates by the Defendants to the plaintiff ?

17.  Now  my  issue-wise  discussions  are  as  follows : -

Issue  No. 1 to 4 

18. Learned  counsel  for  the  Appellants  Mr.  Baishya  has 

contend   that the in this appeal the  appellants side is not going to press 

the issue No. 1 to 4 and  going to pursue the issue No. 5 and 6 only 

which are the main issue in controversy.

19. After going through the pleadings of the parties it is found 

that the defendants have taken the plea about the maintainability of the 

suit, cause of action, limitation and that the suit is barred by principle 

of  waiver,  estoppels  etc.  But  these  issues  are  not  pressed  by  the 

appellants  now.  From  the  judgment  also  it  appears  that  the 

defendants / appellants did not press the issues No. 1, 2 and 4 during 

the hearing of argument in the trial court also. 

20. In this suit, though the defendants in their pleading taken 

the  plea  of  non maintainability  of  the  suit  but  no  where  they have 

specifically stated why the suit is not maintainable.

21. In the other hand, it is also  admitted position that the bills 

were for the period of the year of 2002 and 2003 and the plaintiff has 

filed the suit in 2003  ie well  within the period of limitation.

 

22. The plaintiff has filed this suit for realization of  an amount 

of Rs.3,29,764/- from the defendants  as the amount was  due for the 
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work done in 2002 and for  construction of two numbers of Troughs in 

the year of 2003  but  the defendants have denied about it as such there 

is cause of action also  for the suit .

23.  The appellants  have also not  pressed the  issue No 1 to  4 and 

accordingly  all  these  issues  are  decided  in  favour  of  the 

plaintiff/respondent.

Issue  No. 5 and 6

24. These   issues are    the   most pertinent issues in this suit.

25. Learned  counsel  for  the  Appellants  Mr.  Baishya  has 

contended  that  the  learned  court  below  failed  to  appreciate    the 

evidence of both the parties in proper way and most erroneously passed 

the impugned judgment.  The D.W. 1 in his evidence stated that the 

total outstanding dues  payable to the plaintiff including the balance for 

the  work done in the year 2002 was Rs. 2,15,658.97 against which an 

amount of Rs.2,02,800/- was paid to the plaintiff between 22.2.03 to 

7.8.03 leaving  a balance amount of Rs.12,858.97 only. But the learned 

court  below  without  appreciating  the  written  statement  of  the 

defendants and the evidence of the D.W.1 most erroneously held that 

the D.W.1 supported the case of the plaintiff. Mr. Baishya has further 

contended  that  the  learned  trial  court   erroneously  accepted  the 

plaintiffs documents more particularly Ext. 10 and 11 and passed the 

impugned judgment  for which the same is liable to be set aside.

26. In the other hand, Mr. T.K.Maitra, Advocate appearing for 

the Respondent contended that the notice was issued to the Appellants 

to produce the original of Ext. 10 and 11 but the appellant side did not 

produce the same, so, adverse presumption can be drawn against the 
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appellants  in  view  of  provision  of  section  114(G)  of  the  Evidence 

Act  .Again, D.W. 1 in his cross examination also admitted that the 

price of the Rs.1,25,000/ for each Trough. So the learned trial court has 

rightly passed the judgment and this appeal is liable to be dismissed. 

27.  I have appreciated the rival contention in the light of the 

evidence on record.

28. In  the  instant  suit  the  plaintiff  has  alleged  that  the 

defendants have failed to make payment of Rs.40,088.97  for the works 

done in the year of 2002 and Rs.2,50,000/- for the price of the works 

done  in  2003.  The  answering  defendants  in  their  written  statement 

denied  that  the  works  were  allotted to  the  plaintiff  at  the  prevalent 

market rates and about the claim of the plaintiffs. During the course of 

hearing  both  the  parties  have  exhibited  numbers  of  documents  in 

support of their respective claim out of which plaintiff’s exhibit No. 10 

and 11 are Photostat copy and nothing appears from record that the 

original of Ext.11 was called for and compared with the original and as 

such the same is not admissible in evidence and as such  no adverse 

inference can be drawn against the defendants  in respect of the said 

documents.

29.  Harbhajan Sing who is the plaintiff of this suit appearing as 

P.W. 1 stated that he is the proprietor of Sim Technique and had the 

long standing business with the defendants. In the first week of January 

2002  the  defendants  entered  in  to  an  oral  contract  with  him  for 

construction  of  Fermenting  rooms  complete  by  dismantling  the  old 

Fermenting Dryer room roofing,  one trough,  trough shed and drain, 

factory  office,  factory  office  with  godown,  factory  CTC  shed 

extension, factory dryer side wall etc. and accordingly he completed 
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the execution of the work 18.5.02 and he submitted the bills for the 

same. He has exhibited the bills as Ext. 1 to 9.  Further stated that the 

contract was between them to  pay the bills at the prevailing market 

rate  as  found  reasonable  in  view  of  goods  used,  labour  payment, 

volume of work done etc.  The Ext. 8 bill was for Rs. 8,55,716/- but 

there was some  difference regarding the said  bill and the director of 

the  defendant No. 1 deducted an amount of Rs.1,17,627/- from the 

said bill  which he also agreed and thus the bill   mutually settled at Rs. 

7,38,088.97 instead of Rs.8,55,716/-. Thus the  total due for the work 

done  in  the  year  of  2002  was  settled  at  Rs.10,95,088.97  and  upto 

7.8.2002 the defendants had paid an amount of Rs.8,40,000/- Ext. 10 is 

the  Photostat  copy  of  the  settled  account.  There  after  also  the 

defendants  made  payment  of  Rs.1,65,000/-  and  the  balance  due  is 

Rs.40,088.97. The defendant No. 2 furnished a photo copy of  account 

which is Ext. 11. Further stated that as asked by the director of the 

defendant  No.  1  and  the  then  Estate   Manager,  on  15.2.03  he  has 

submitted  the  quotation   for  construction  of  2  Nos.  of  Trough  @ 

Rs.1,25,000/- each  Ext. 12 is the said quotation .After completion of 

the works he had submitted the bills for the same which are Ext.13 and 

14 respectively. As no payment was made, so, he sent a notice through 

his counsel and Ext.15 and 18 are the   copies of Advocate notice and 

Ext. 16 and 19 are  the postal receipts and Ext. 17 and 20 are the currier 

receipts, Ext. 21 and 22 are the  A/D receipts and Ext. 23 and 24 are 

the books of accounts respectively. Though the defense side has taken 

plea that the price of the Trough was Rs. 65,000/- each but during the 

cross examination of the plaintiff no any suggestion was given to him 

in this regard. In the otherhand from the Ext.13 and 14 it reveals that 

the  plaintiff  had  submitted  the  bills  for  Rs.1,25,000/-  for  the 

construction of each Trough for the year of 2003. The D.W. 1 in his 

evidence  stated  that  after  submission  of  the  bills,  the  defendants 
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verified the works done by the plaintiff and used to make payment. 

Some times also reduced the bill  amount submitted by the plaintiff. 

From the evidence of the P.W. 1 it is also found that the bill amount of 

Ext.  8  was  reduced  from  Rs.8,55,716/-  to  Rs.7,38,088.97  which 

implies that works were not allotted according to the prevailing market 

rate.

30. The  answering  defendants  in  their  written  statement 

admitted about the construction of two troughs by the defendants in the 

year  of  2003.  It  is  not  disputed  that  total  bills  upto  7.8.2002  was 

Rs.10,95,088.97. But dispute arose regarding the bill  for the year of 

2003. It is not disputed that the plaintiff had submitted two bills for 

Rs.1,25,000/-each for construction of two numbers of trough for the 

year of 2003. But the plea of the defendants is that they reduced the 

total bill amount to Rs.65,000/- each  and as the work of the 2nd trough 

was made upto 75% as such bill amount was reduced to Rs.48,750/-. 

The  D.W.  1  has  exhibited  the  said  bills  as   Ext.A  10  and  A  11 

respectively.  But  in  both  the  bills   written  by  pencil  reduced  to 

Rs.65,000/- but nothing appears  there that   said amount were fixed 

after due verification of the works. In Ext. A 11 mentioned that 50% of 

the work done but in the written statement stated about completion of 

75% works. So there is no such convincing evidence that the amounts 

were reduced to Rs.65,000/- for each bill. From the bills Ext. A 10 and 

A11 it is found that the bills were for Rs.1,25,000/- each. Thus total 

bill for the year 2003 for  construction of two trough was Rs.2,50,000/- 

It  is  admitted  position  that  total  bill  for  the  year  of  2002  was  Rs. 

10,95,088.97. Thus total bill for construction of the works for the year 

of  2002  and  2003  comes  to  Rs.13,45,088.97/-.  The  D.W.  1  has 

exhibited the money receipts as Ext. B series which are available in the 

LCR shows that an amount of Rs.11,93,108/- was paid to the plaintiff 



(13)

against the execution of the work for the year of 2002 and 2003. So, 

there  is  an  out  standing  balance  of  Rs.1,51,980.77  payable  by  the 

defendants . As the defendants have failed to pay the amount to the 

plaintiff inspite of repeated demand as such the plaintiff is entitled to 

get a decree for realization of the said amount together with interest @ 

6% per annum from the institution of the suit  till  realization of the 

payment.

31. In  view  of  my  above  discussion,  the  issue  No.  5  is 

answered in negative and the issue No. 6 is answered in affirmative 

and in favour of the plaintiff. 

Issue No. 7 

32. For the discussion and reasons above and in view of the 

findings arrived at while deciding in issue No. 5 and 6,  I find and hold 

that  the  plaintiff  is  entitled  to  get  a  decree  for  realization  of  Rs. 

1,51,980.77  from the  defendants  together  with  interest   at  6% per 

annum from the date of the suit till payment. The plaintiff also entitled 

to get the cost of the suit. 

This issue is answered accordingly.

O      R       D          E          R

33. The  appeal  is  partly  allowed  and  the  judgment  and  the 

decree passed by the learned Civil Judge (Senior Division ), Sonitpur, 

Tezpur   in  Money  Suit  No.  33/2003  is  modified.  The  plaintiff  is 

entitled to get a decree for realization of Rs. 1,51,980.77   from the 

defendants together with interest  @6% per annum  from the date of 

the suit till payment. The plaintiff is also entitled to get the cost of the 

suit.
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34. Draw up a decree accordingly.

35. Return  the  LCR  along  with  a  copy  of  this  judgment 

to the    Court  below.

                                                                                         

36. Given  under  my  hand  and  seal  of  this  Court  on  this  17th 

day  of  November,  2011.

 

( S. K. Sarma )
Addl. District Judge ,

Sonitpur,Tezpur.1
                                                                                                           

Dictated and  
Corrected by me.

( S.  K.  Sarma )
Addl. District Judge ,
Sonitpur,Tezpur


